
 
Guide to When a Dismissal is Harsh, Unjust or Unreasonable 

1. What is “unfair dismissal”?  

Unfair dismissal is when an employee is dismissed in a harshly, unjustly or 
unreasonably, for example:  

• Harsh - if its impact is disproportionate to the employee’s poor performance or 
misconduct;  

• Unjust - if the employee did not commit the alleged misconduct or poor 
performance or was not given an opportunity to respond to any allegations; or  

• Unreasonable - if there was no evidence to support a termination.  

2. Fair Work Act 

For unfair dismissal in the Fair Work Commission the criteria for “harsh, unjust or 
unreasonable” are stated as:  

• whether there was a valid reason for the dismissal related to the person's 
capacity or conduct (including its effect on the safety and welfare of 
other employees);  

• whether the person was notified of that reason;  

• whether the person was given an opportunity to respond to any reason related to 
the capacity or conduct of the person;  

• any unreasonable refusal by the employer to allow the person to have a support 
person present to assist at any discussions relating to dismissal; and 

• if the dismissal related to unsatisfactory performance by the person--whether the 
person had been warned about that unsatisfactory performance before the 
dismissal; 

• the degree to which the size of the employer’s enterprise would be likely to impact 
on the procedures followed in effecting the dismissal; and 

• the degree to which the absence of dedicated human resource management 
specialists or expertise in the enterprise would be likely to impact on the 
procedures followed in effecting the dismissal; and 

• any other matters that FWA considers relevant. 

A similar meaning is given to “harsh, unjust or unreasonable” in the state system. 

3. What is a valid reason for dismissal? 

The reason for dismissal must be sound and well founded, and justifiable on an 
objective analysis of the facts.   



 
“Capacity” is the employee’s capability to do the job for which the employee was 
employed.  For example, where medical evidence establishes that an injured 
employee will never again be able to safely and effectively do the duties of the position.  

“Conduct” includes a wide range of unwanted behaviours including dishonesty in the 
job, fighting, inappropriate language, poor quality of work, lateness for work etc. 

4. Whether the person was notified of that reason 

Notice of the reason for dismissal should be given to the employee before the 
dismissal and in explicit, plain and clear terms. 

This requires some time by the employer to carefully think through the reason for 
dismissal and communicate it effectively to the employee so he or she is properly 
informed about the reason. 

5. Whether the person was given an opportunity to respond to any 
reason related to the capacity or conduct of the person 

The employee should be given an opportunity to defend or explain the reason for 
potential dismissal. 

The opportunity to defend has to be genuine - the employer should not prejudge an 
outcome of dismissal.  Employers should not prejudge the outcome of dismissal. 

6. Any unreasonable refusal by the employer to allow the person to have 
a support person present to assist at any discussions relating to 
dismissal 

An employer is not required to offer a support personowever if an employee requests 

a support person the employer should not unreasonably refuse. 

7. If the dismissal related to unsatisfactory performance by the person--
whether the person had been warned about that unsatisfactory 
performance before the dismissal 



 
An employee should be warned about unsatisfactory performance so that he or she 
has an opportunity to improve.  The number of warnings will depend upon the nature 
and seriousness of the unsatisfactory performance.   

The warning must identify the aspect of performance that is unsatisfactory and make 
it clear that the employment is at risk unless the performance improves.  General 
directions to improve will not usually amount to a valid warning. 

8. The size of the employer’s enterprise, and human resources Specialists 

A larger employer with HR personnel can be expected to have more a more structured 
and detailed approach to dismissal than a smaller business.   

9. Small Business Fair Dismissal Code 

A “small business”, that has fewer than 15 employees, may be able to defend a claim 
on the basis that it has complied with the simplified dismissal steps in the Small 
Business Fair Dismissal Code.    

10. Further information 

You should consider contacting WorkLegal without delay for advice about an unfair 
dismissal situation. 

 


