
 
Guide to Unfair Dismissal in the Fair Work Commission 

1. What is “unfair dismissal”?  

Unfair dismissal is when an employee is dismissed in a harshly, unjustly or i 
unreasonably, for example:  

• Harsh - if its impact is disproportionate to the employee’s poor performance or 
misconduct;  

• Unjust - if the employee did not commit the alleged misconduct or poor 
performance or was not given an opportunity to respond to any allegations; or  

• Unreasonable - if there was no evidence to support a termination.  

For more information refer to our Guide, “When is a Dismissal Harsh, Unjust or 
Unreasonable?” 

2. Eligibility requirements 

To be eligible to claim for unfair dismissal to the Fair Work Commission you must meet 
certain eligibility requirements including:  

• Be an employee.  Genuine contractors are not able to bring a claim. 

• Be a national system employee, not a state system employee.  Most employees in 
Australia are national system employees.  Many state and local governments are 
not national system employees.  Refer to our “Guide to Unfair Dismissal for State 
System Employees” for more information. 

• Either be covered by a modern award or enterprise agreement or earn less than 
the high income threshold.  Contact us to confirm the amount that currently applies. 

• Have completed your "minimum employment period" of 12 months if you work for 
a "small business" (fewer than 15 regular and systematic employees), or 6 months 
if you work for a large employer (with 15 employees or more). 

• Not be a casual employee employed on an irregular basis. 

• Not be an employee dismissed at the conclusion of a specified task or period of 
time. 

We have not listed all of the eligibility requirements and you should take advice about 
whether you are eligible. 



 
3. Casual employees 

Casual employees can claim for unfair dismissal if they were engaged on a regular 
and systematic basis and reasonably expected that their employment would continue. 

4. If you have been made redundant? 

Special rules apply and see our “Guide to Redundancy Entitlements” for more 
information. 

5. The Small Business Fair Dismissal Code 

A “small business”, that has fewer than 15 employees, may be able to defend a claim 
on the basis that it has complied with the simplified dismissal steps in the Small 
Business Fair Dismissal Code.    

6. Important time limit  

Unfair dismissal claims under the FW Act must be lodged within 21 days of the last 
day of employment.   

Even though late applications can be accepted in special circumstances, it is always 
recommended to make an application within time.  

7. Fees and process 

A fee is charged by the FWC when an unfair dismissal application is lodged. The fee 
can be waived in serious financial hardship situations. 

The employer is given an opportunity to lodge a written Response. 

The application is then usually listed for an conciliation meeting held by telephone 
conference.  

If the application remains unresolved, it may proceed to a formal hearing or 

determinative conference. 

8. Can I be represented by a lawyer? 

A lawyer can assist you to prepare and lodge your application and to represent you at 

the conciliation conference. 

The FWC’s permission is required for lawyer representation in subsequent steps in an 

application. 

 

 



 
9. Further information 

You should consider contacting WorkLegal without delay for advice about an unfair 
dismissal situation. 

 


